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VEMORANDUM OPI NI ON

This case comes before the Court on Serio-US Industries’
notion to enjoin Plastic Recovery Technol ogi es Corporation from
di splaying an allegedly patent infringing prototype automatic
dunpster lock at a trade show. For the reasons di scussed bel ow,
the notion is denied.

The notion for injunctive relief, of course, is authorized
by 35 UUS.C. 8 283. In ruling on a prelimnary injunction, | am
bound to consider: (1) the noving party’s reasonable |ikelihood
of success on the nmerits; (2) whether the noving party wll
suffer irreparable harmif a prelimnary injunction is not
granted; (3) whether the bal ance of hardships tips in favor of
the noving party; and (4) whether the public interest favors the
grant of a prelimnary injunction. Tate Access Floors, Inc. v.

Interface Architectural, 279 F.3d 1357, 1364-65 (Fed. Cr. 2002).



O course, in determning whether there is a reasonable
i kelihood of success on the nerits, | have to determ ne the
scope of the plaintiff’'s claims. Cybor Corp. v. FAS
Technol ogies, Inc., 138 F.3d 1448, 1554 (Fed. G r. 1998)(en
banc) .

The scope of aiml of US. Patent 5,094,358 (“*358 clainm)
describes a front side nounted automatic dunpster | ocking
mechani sm whi ch functions by | ocking a L-shaped | ockover armin
pl ace over the dunpster |id though the use of a “wedge assenbly”
whi ch prevents a “swing bar” from noving when the dunpster is
upright. Conpare Exhibit 1 with Exhibit 3. The swing bar in
turn prevents the bottomend of the | ockover arm naned the

“locking bar,” fromrotating. 1d. Wen the dunpster is inverted
by a garbage truck, the wedge assenbly clears the swing |ever
allowing the locking bar to pivot. I1d. The |ockover armthen
clears the dunpster Iid allowing it to open. Id.

From t he conparison of the diagram of the accused device,
Plaintiff’s Exhibit 3, to the claimlanguage of the ‘358 claim
it is clear that the Plastic Recovery |lock does in fact infringe.
Each of the el enents depicted on that diagramfunctions as
described within the claim See Tate Access Floors, 279 F.3d at
1365 (accused device infringes if each and every limtation is

literally or equivalently present).

Al t hough Pl astic Recovery argues that the Serio-US



| ndustries claimis limted to “front side” nounted |ocks, | do
not believe that the location of the lock is a limtation of the
claim and | do so find. Moreover, the side nounted |ock of the
Pl astic Recovery device and the front side nounted | ock of Serio-
US I ndustries perforns substantially the same function in
substantially the same way. Kahn v. Ceneral Mtors Corp., 135
F.3d 1472, 1478 (Fed. Cir. 1998)(doctrine of equivalents).
Accordingly, the Court determ nes that the Pl astic Recovery

devi ce does infringe.

Unfortunately for Serio-US Industries, the analysis does not
end there. A “clear show ng” of patent validity and
infringenment, of course, raises a presunption of irreparable harm
to the patentee. Polynmer Techs., Inc. v. Bridwell, 103 F.3d 970,
973 (Fed. Gir. 1996).

The presunption, however, is sinply a procedural device and
shifts the ultimate burden of production on the question of
irreparable harmonto the alleged infringer. Reebok Int’l Ltd.
v. J. Baker, Inc., 32 F.3d 1552, 1556 (Fed. G r. 1994).

Li ke any other presunption in the law, it is rebuttable if
the alleged infringer produces evidence sufficient to establish
that the patentee will not be irreparably harmed by a denial of
its notion for a tenporary restraining order or other prelimnary
injunctive relief. See Ill. Tool Wrks, Inc. v. Gip-Pak, Inc.

906 F.2d 679, 682 (Fed. Cir. 1990); Purdue Pharma L.P. v.



Boehringer Ingel helm GrbH, 237 F.3d 1359, 1367-68 (Fed. Cr
2001) .

Various types of evidence may suffice, including evidence
t hat the market share of the novant dwarfs that of the non-
novant. Rosenount, Inc. v. US. Int’'|l Trade Conmin, 910 F.2d
819, 821 (Fed. Cr. 1990). Also evidence of the presence of
several non-infringing conpetitors in the marketpl ace
substantially weakens the presunption of irreparable harm Id.
And evidence -- or sufficient indication - - of the ready
avai lability and adequacy of nonetary danages further reduces the
necessity for injunctive relief. See Eli Lilly & Co. v. Anmerican
Cyani de Co., 82 F.3d 1568, 1578 (Fed. Cir. 1996) (finding that
based on market, nonetary danmages coul d conpensate actual harm
likely suffered).

Serio-US enjoys a well-established and substantial part of
the marketplace. Plaintiff’s Menorandum of Points and
Aut horities in Support of Plaintiff’s Mtion for a Tenporary
Restraining Order, Exhibit 1, pg. 3, ¥ 13. This is a marketpl ace
that Plastic Recovery has not entered. Qpposition Ex. 2, pg. 9,
1 29.

| note that the infringing device is only in the prototype
stage and has not yet reached production. Id. | note also from
the exhi bits supporting the conplaint, including various patent

certificates, it is clear that there are several non-infringing



conpetitors who hold patents for and market automatic dunpster

| ocks. Conplaint Exhibits 2 & 3. If and when Plastic Recovery
actual ly goes beyond the prototype stage and does in fact produce
an infringing device, then | believe that any harmto Serio-US
can be adequately conpensated by nonetary damages. See Eli Lilly
& Co., 82 F.3d at 1578 (Fed. G r. 1996).

| note, also, that the scope of relief sought by Serio-US
Industries is fairly limted; that is, limtation on the display
of a prototype of the Plastic Recovery device and the possibility
of distribution of marketing materials relating to that device.

The threatened harmby this limted exposure of a device
that is not in productionis, in the Court’s belief, an
insufficient basis on which to find irreparable injury; and,
accordingly, is an insufficient basis on which to grant
prelimnary injunctive relief.

Finding as | have, that there is no denonstrable |ikelihood
of irreparable harm | need not continue the analysis, Polymer
Techs., Inc., 103 F.3d at 973-74, of course, noting as | have in
passing, that in private litigation the public interest is

relatively limted

June 5, 2003 /sl
Dat e WIlliamD. Quarles, Jr.
United States District Judge







